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DOCKET ENTRIES 

UNITED STATES COURT OF APPEALS 

FOR TEE SECOND CIRCUIT 


COLONIE HILL LTD*, ) 

) 

Petitioner* ) 

v > No. 74-2178 

NATIONAL LABOR RELATIONS BOARD, ) 

) 

Respondent. ) 


CERTIFIED LIST OF THE NATIONAL LABOR RELATIONS BOARD 
The National Labor Relations Board, by its Executive Secretary duly 
authorized by Section 102.115, Rules and Regulations of the National Labor 
Relations Board - Series 8, hereby certifies that the Jist set forth below 
constitutes a full and accurate transcript of the entire record of a proceed¬ 
ing had before said Board and known upon its records as Case Nos. 29-CA-3457 
and 29-CA-3462. Such transcript includes the pleadings and testimony and 

evidence upon which the Order of the Board was entered and includes also the 
findings and order of the Board. 


1 ~ Exhibits indtrduced into evidence at the Hearing: 
GENERAL COUNSEL'S EXHIBIT NOS: 

1 (A3 through 1 (K) 

2 through 8 
9 and 10 

RESPONDENT'S EXHIBIT NOS: 

1 and 2 


VOLUME II 


Stenographic transcript of testimony 
taken before Administrative Law, Judge 
George J. Bott on December 17 and 18, 1973.,. 

A 1 


CERTIFIED RECORD 


1 - 180 


Docket Entries 


VOLUME III - Pleadings 


1. Copy of Administrative Law Judge's 

Decision Issued February 25, 19A.. 1-16 

2. Copy of General Counsel's Exceptions to 
the Administrative Law Judge's Decision, 

received April 8, 1974. 1-5 

1 / 

3 ( Copy of Petitioner's Cross-Exceptions 
to Administrative Law Judge's Decision, 

received April 22, 1974.... 1 - 15 

* 

4. Copy of Decision and Order of the National 

Labor Relations Board on August 6, 1974..... 1-5 


IN TESTIMONY WHEREOF, the Executive Secretary of the National Labor 
Relations Board, being thereunto duly authorized as aforesaid, has hereunto 

9 

set his hand and affixed the seal of the National Labor Relations Board in the 
city of Washington, District of Coltgibia, this day of October, 1974 


/s/ John C. Truesdale _ 

John C. Truesdale 
Executive Secretary 
NATIONAL LABOR RELATIONS BOARD 


(SEAL) 


LJ Petitioner herein was Respondent before the Board. 










CHARGE AGAINST EMPLOYER (SQUICCIARINI) 


[ FORM NLftt-MJ 

(>-4Tt 


V . - V 


* • *r /-✓9 


Eor» Appro*.*! 

B«4|*| Rurotu No G4.Rori.l2 


UNITED STATES OF AMERICA 
NATIONAL LABOR RELATIONS BOARD 

CHARGE AGAINST EMPLOYER 


_ DO NOT WRITE IN THIS SPACE 

INSTRUCTIONS: File an original and 4 copter of thii charge with NLRB Case No. ~ -- 

regional director for the region in whieh the alleged unfair labor practice _2er^~ ( 

occurred at ie occurring • Dale Filed 

_ 1 _ £-££--73 

_ 1. EMPLOYER AGAINST WHOM CHARGE 18 BROUGHT - 

- " ^"’"cUntM Mil. U4. rnr-Ud^E.^---- 


*•A4dr«ai of EstBblisk»»«t (Sir««t aid ••mber, city, StaU, 
•ad ZIP code) 


100 

e. PLoo* No 


1717 Motor ittiawy, tefpwm, 1,1, 

f. Type of Establishment (Factory, nine, wholesaler, etc.) 

Motel and catering facility 


"• Employer Representative to Cootact e. Phone Nr 

516- 

fatar Map il a t a M o 234-7800 

I* Ideolify Principal Product or Service 

Food, totertalnant 4 Lodging 


h. The above-earned employer ha. eng.gad 1. a.d ia engaging in unfair labor practice. within the meaning of aection 3(a). 

aabaectioaa (1) aad --ITI at «»k»»etl—) ---— ol ,fc * N «*'°»«l Labor Rcletioaa Act, 

and tbaae unfair labor practice, are unfair labor practice, aff ecting commerce within the meaning of the Act. 

*• B,,i * °* ,h * Charge (Be apecific as to facta, namea, addressee, plaata involved, datea, place., etc.) 


23, 1573, tfw aho*W a 


>loy«r, by Its offimt, 


•QOICCXAUXZ 


of him 


By the above aad other acts, the above-named employer haa interfered with, restrained, and coerced employees in the err rci.r „f 
the right, guaranteed in Section 7 of the Act. 

E Full Name of Party Filing Charge (If labor organisation, give fall name, including local name and number) 


4a. Address (Street aad number, city. State, aad ZIP code) " [ilk. telephone No 

S Csynor Awoadns, M os cnn s of , M.T. 11747 _ 516-265-G542 

5 - Full Name of National or International Labor Organisation of Which It Is an Affiliate or Constituent l-'nit (To be fTTTeTTo 

when charge ia filed by a labor organisation) 

_ »■ DECLARATION _ 

I declare that I have road the above charge aad that the statements therein are true to the beat of my knowledge uea belief. 


, loTe 11767 


(Signature of representative or parson filing charge) 


_ Individual 

(Title, if any) 


Address 


516-265-4542 


6/26/72 


mS£ZUb Lr FALSC • ATEMENTR on tub charge can be punbmed it fine and IMPRISONMENT (U.S. conk. 1 ITl E t». 
SECTION loot) 






CHARGE AGAINST EMPLOYER (STAATS) 


rOMM NLND-Mt 

II-4?» % 


Fm Ap,rev*d 

B<im« No. 64-flOOl.lJ 


UNITID STATES OF AMERICA 
NATIONAL LABOR RELATIONS OARD 

CHARGE AGAINST EMPLOYER 


INSTRUCTIONS: File an original and * eopict of thit charge with NLRB 
regional director for the region in which the alleged unfair labor practice 
occurred or it occurring- 


00 NOT WRITE IN THIS SPACE 



ofE.pl.T«r Col<mU 11U| ud# 


MFLOYER AGAINST WHOM CHARGE IS BROUGHT_ 


b. Number ol Warners Employed 

100 


Employer Representative to Contact 


Pa tar Napllatania 


|. Identify Principal Product or Service 

food, Kntertalnawnt 4 lodging 


e. Addreaa of Establiabment (Street and aamber, city. State, 
and ZIP code) 

1717 Motor Parkway, Bauppauge, M.T. 


f. Type of Eatabliabmeat (Factory, miae, wholesaler. etc.) 




h. The above-named employer baa engaped in aud la engaging in unfair tabor practices within the meaning of section 8(a), 

aabaectioas (1) and . _tai_^_ _ of tbe National Labor Relatioas Act, 

(List eukeecllMs) 

and these unfair labor practices are unfair labor practices affecting commerce witbia tbe meaning of tbe Act. 


S. Baaia of the Charge (Be specific as to (acta, names, addresses, plants involved, dates, places, etc.) 


On or about April 1, 1973 the shows nausd a^loyar reduced the 
•alary of Juia Stoat*, and Warner Hebert, becauaa of their support 
of Local 30, Operating engineer* ATL-C10, their opposition to fecal 100 
Service g^loyees Obion ATL-CI0, and ether protected concerted activities. 


By tbe above and other acts, tbe above-named employer haa interfered with, restrained, anJ coerced employees in the errreise of 
tbe rights guaranteed in Section 7 ol the Act. 


Foil Name of Patty Filing Charge (If labor organization, give fall same, including local name and number) 


4b. Telephone No. 

516-518-3436 


Janas 8taste 


4a. Addreaa (Street and aamber, city. State, and ZIP code) 

9 43rd Stroat, Islip, I.Y. 


S. Fall Name of National or International Labor Organization of Which It la an Affiliate or Coaatitueat Unit (To be filled in 

when charge la (lied by a labor organization) 


6. DECLARATION 


I declare that I have read tbe above charge and that the statements tbeveis are tree to the best ol my kaowledge sad belief. 


Address _ 


(Sigaatare of reprcoontolive or person filing charge) 

9 43rd Straat, lelip, H.Y. 


An Individual 

(Title, il eay) 

516-518-3436 

relepboae tin Ear) 


July 3, 1973 


WILLFULLY FALSE STATEMENTS ON THIS CHANCE CAN HE PUNISHED BT FINE AND IMPRISONMENT <U.S. CODE. TITLE IS. 
SECTION 1001) 


ir gpo 










ORDER CONSOLIDATING CASES, COMPLAINT AND NOTICE OF HEARING 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 29 

COLONIE HILL LTD. 
and 

MAURO SQUICCIARDII c.e No. 29-CA-3A57 

and 

JAMES STAATS Cace No> 29-CA-3462 

and 

LOCAL 100 SERVICE EMPLOYEES 
INTERNATIONAL UNION, AFL-CIO 

Party tn I:itaraat 

osnER_cg KS0Li dat tng cAscs. cnMwjk rrr /to not ice or hea ring 

It having been charged In Case No. 29-CA-3A57 by Meuro 
Sqv.icciarlnl, herein called Squlcclarlnl that Colonle Hill Ltd., herein 
called Respondent, and in Case Ho. 29-CA-3A02 by Jteea Starts, herein 
called Staata that Respondent hat engaged In, and la engaging In, certain 
unfair labor practices affecting comaerce es set forth and defined In 
-the National Labor Relation. Act, as amended 29 U.S.C., Sec. 151, et sag., 
herein called the Act, the General Counsel of the National Labor Relations 
Board, herein called the Board,by the undersigned Regional Director f.or 
Region 29, having duly considered the natter and deeming It necessary 

In order to effectuate the purposes of the Act, aad to avoid unnecessary 
costs or delay, 

HEREBY ORDERS, pursuant to Section J02.33 of the Board's Rules 
and Regulations - Series 8. as amended thet these cases he, and they 
hereby are, consolidated. 

Said cases having beenolsolldated, the General Counsel of the 
Bocrd. on behalf of the Board, by the undersigned Regions! Director 
pursuant to Section 10(b) of the Act and the Board', Rules and Regulations - 
Series 8. a. amended Section 102.15 hereby Issues this Consolidated Com- 
plaint and Notice of Hearing and alleges as follows: 


A G 

Order Consolidating Cases, Complaint and Notice of Hearing 

1. (») The Charge In Caae No. 29-CA-3457 vac filed by 
Squlcclari.nl on June 26, 1973, and aerved by registered mall upon 
Reapondent on or about June 26, 1973. 

(b) The Charge In Caae No. 29-CA-3462 waa filed by Staata 
on July 3, 1973 and served by reglatered mall upon Reapondent on or 
about July 3, 1973. 

2. Respondent Is, and haa been at all times material herein, 
a corporation duly organised under, and existing by virtue of, the lava 
of the State of New York. 

3. At all times material herein, Reapondent haa maintained 
its principal place of business at 1717 Motor Parkway, la the County of 
Suffolk, Town of Haupoauge, and State of New York, herein called the 
Hauppauge facility where it Is, and baa been at all times material herein, 
continuously engaged in the operation of a motel, restaurant, golf 
course, catering hall, and in performing related services. 

4. (a) During the past year, which period la representative 
of lta annual operations generally, Respondent In the course end conduct 
of Its operations, derived gross revenues therefrom In excess of 
$500,000. 

(b) During the past year, which period la representative 

« a 

of lta annual operation'.* generally. Respondent In the course and conduct 
of Its business, purchased and caused to be transported and delivered 
to lta Hauppauge facility food, liquor and other goods and L'aterlala 
valued In excess of $50,000 of which goods and materials valued In excess 
of $50,000 were transported end delivered to its facility In Interstate 
commerce directly fror. states of the United States other than the stete 
In which It Is loccted. 

5. Respondent 13, and has been at ell times material herein, 
an employer engaged In cnu-.erce within the meaning of Section 2(2), (C) 
and (7) of the Act. 
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Order Consolidating Cases, Complaint and Notice of Hearing 

6. (•) Local 100 Service Bsployees International Union, 

AFL-CIO, herein called Local 100 la, and haa been at all times material 
herein, a labor organization within the meaning of Section 2(5) of 

the Act. 

(b) Local 30, International Union of Operating Engineers, 
AFL-C10, herein celled Local 30, Is, and haa been at all times material 
herein, a labor organization within the meaning of Section 2(5) of the 
Act. 

(c) Plumbers Local Union 775 of United Association of 

the Plumbing and Pipe Fitting Industry of United States and Cancda, ATL-CIO, 
herein called Local 775, la, and has been at all times material herein, 
a labor organization within the meaning of Section 2(5) of the Act. 

7. Clement J, Trockel, Walter Conlon, Skip Nellson and 
Robert Lockhart, are, and have been at all times material herein, agents 
of Respondent acting on Its behalf, end supervisors thereof within the 
meaning of Section 2(11) of the Act. 

8. On or about February 13, 1973, and on various other detes 
presently unknown during the months of Febrv-ary, March and April, 1973, 
Respondent u. lcment J. Trockel, Its supervisor and agent, and by other 
agents and supervisors presently unknown, threatened Its employees with 
discharge and other reprisals unless they signed cards designating 
Local 100 as their representative for collective bargaining and unless 
they joined Local 100. 

9. On or about February 13, 1973 and on various datea pre¬ 
sently unknown during the months of February, March and April, 1973. 

Respondent by Robert Lockhart, Clement 3 . Trocksl, Skip Kellson, its 
supervisors snd agents and by other supcrvlaorn and agents presently un¬ 
known urged and solicited ltc employees to cign cards designating Local 
100 as their representative for collective bargaining purposes, end urged 
and solicited its employees to join Local 100. 
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Order Consolidating Cases, Complaint and Notice of Hearing 

10. (a) On or about June 24, 1973, Respondent discharged Its 
employee Squlcclarlnl. 

(b) Since the date of the discharge of Squlcclarlnl as 
described above In paragraph 10(a), Respondent has failed and refused 
to reinstate, or offer to relnatate, said employees to his former or 
substantially equivalent position of employment. 

11. On or about April and May 1973, Respondent Company reduced 
the rate of pay of Its emplcyees Staats, Squlcclarlnl, Werner Eckert, 
and other employees In the maintenance department and thereafter paid 
than their wages at such reduced rate. 

12. Respondent discharged and thereafter failed and refused 

to reinstate Its employee Squlcclarlnl, as described above In paragraphs 
10(a) and 10(b), and reduced the pay of Its employees as described above 
In paragraph 11, becausa aald . ?yeaa Joined and assisted Local 30, 
and Local 775, and refrained from Joining or assisting Local 100 end 
because they engaged In other concerted activity for the purpose c£ 
collective bargaining and mutual aid and protection. 

13. By the acts described above In paragraphs 8 through 12 and 
by each of said acts. Respondent Interfered with, restrained ard coerced 
and Is Interfering with, restraining and coevclrg Its employee* in the 
exercise of the rights guaranteed In Section 7 of the Act, and thereby 
engaged In, and Is engaging in, unfair labor practices affecting conncrce 
within the meaning of Section 8(a)(1) end Section 2(6) and (7) of the Act. 

14. By the acts described above In paragraph 3 through 12 and 
by each of aald acts. Respondent rendered, and is rendering, unlawful 
assistance and support to a Ichor organises Ion, and contributed, nod Is 
contributing, financial and other support to a labor organization, and 
thereby engaged In, and Is engaging In unfair labor practices iffcctlng 
commerce within the meaning of Section 8(a)(2) and Section 2(6) red (7) 
of the Act. 


•4 
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Order Consolidating Cases, Complaint and Notice of Hearing 

15. By the acts described above In paragraphs 10 through 12 

and by each of said acts. Respondent discriminated, and la discriminating. 

In regard to the hire and tenure and terns and conditions of saployment 
of Its employees, thereby encouraging membership in one labor or^nlsatlon, 
and discouraging membership In another labor organlcstlon, and thereby 
engaged In, and Is engaging in, unfair labor practices affecting cooserce 
within the meaning of Section 8(a)(3) and Section 2(6) and (7) of the Act. 

16. The acts of Respondent described above In paragraphs 8 
through 12 occurring In connection with the operations of Respondent 
described above In paragraphs 2 through 5 have a close. Intimate, and 
substantial relation to trade, traffic, and cogserce among the several 
States and tend to lead to labor disputes burdening and obstructing 
comerce and the free flow of coonerce. 

PLEASE TARE NOTICE that cn the 19th day of November, 1973, at 
11:00 a.m. at 16 Court Street, Pourth Ploor, In the Borough of Brooklyn, 

Stat. of Mew York, a hearing will be conducted before a duly designated 
Administrative Law Judge of the National Labor Relatione Board on the 
allegations cet forth In the above Consolidated Complaint, at which time 
and place you will have the right to appear In perron, or otherwise, and 
give testimony. Porm NLRB-4668, Statement of Standard Procedures In 
formal b-crlng* held before the National Labor Relations Board In unfair 
labor practice* cases. Is attached. 

You are further notified that, pursuant to Sections 102.20 and 
102.21 of tne Board's Rules and Regulations, the Respondent shall file 
with the undersigned Regional Director, acting in this matter as agent 
of the Nat ion;il Labor Relations Board, an original and fou- (4) copies 
of tn miLwc. to the raid Consolidated Complaint within ton (1C) cays 
from the service thereof, end that unlena It does ro all the allegations 
In the Cc moll dated Complain: shall he deemed to be adnltted by It 


o- 
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Order Consolidating Cases, Complaint and Notice of Hearing 

Co be true and may be *o found by Che Board. Immediately upon the 
filing of ICe answer. Respondent thill serve a copy thereof on each 
of the other parties. 

Dated at Brooklyn, New York this 25th day of October, 1973. 



Samuel M. Kaynoril 

Regional Director 

Nation'll Labor Relations Boerd 

Region 29 

16 Court RUrcet 

Brcoklya, Kev York 11241 


l 





ANSWER 


* - f Qf 


UNITED S 1 AT 2 ..S T AMERICA * 

BEFORE Tin: NATIONAL LAMW REUTHWS BOARD 
REGION 


COLON IE rllLL LTD. 


MAURO SQUKCIARTNI 


Case No. 29-CA-3457 


JAMES STAATS 


Case No. 29-CA-3462 


LOCAL 100 SERVICE EMPLOYEES 
INTERNATIONAL UNION, AFL-CIO 

Party ir. Interest 


ANSWER 

Respondent, Colonic Hill Ltd., as and for its 
answer to the Consolidated Complaint herein, alleges as 


follows: 


FIRST: Denies knowledge or information sufficient 


to form a belief as to that portion of paragraph 1(a) Chat 
alleges that the charge in Case No. 29-CA-.3457 was filed by 
Squicciarini on June 26, 1973 and admits that copy of the 
charge was served by registered mail upon the respondent on 
or about June 28, 1973. 

SECOND: Denies knowledge or inforpiat ion sufficient 
to form a belief as to so much as paragraph l(b)that alleges 
that the charge in Case No. 29-CA-Vie? was filed by Staats • 
on July 3, 1973 and admits that a copy of the charge was 
served by registered mail upon respondent on or about July 
3, 1973. 


a 12 

Answer 

THIRD: Resnondent admits the Allegations stated 
and contained in paragraph 2, 3, and 4(a). 

FOURTH: In answer to paragraph 4(b) respondent 
denies knowledge or information sufficient to form a belief 
as to allegation that the goods and materials valued in 
excess of $50,000 were transported to its facility in inter¬ 
state commerce directly from states of the United States, 
other than the state in which it was located, and admits 
the remainder of the allegations of said paragraph 4(b). 

FIFTH: Respondent denies the allegations of 
paragraph 5. • 

SIXTH: Respondent denies knowledge or information 
sufficient to form a belief as to each and every allegation 
stated and contained in paragraphs 6(a), 6(b) and 6(c). 

SEVENTH: Respondent admits the allegations of 
paragraph 7. 

EIGHTH: Respondent denies the allegations of 
paragraphs 8 and 9. 

NINTH: Respondent admits the allegations of 
paragraphs 10(a), 10(b) and 11. 

TENTH: Respondent denies the allegations of 
paragraphs 12, 13, 14, 15 and 16. 

AS AND FOR A FIRST AFFIRMATIVE DEFENSE: 

EI.1.VENTM: Squicciarini was discharged by the 
respondent because of the failure and refusal of said 
Squicciarini to perform work assigned la him and the 
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Answer 


failure and refusal of Squicciarini to perform work assigned 
to him in a competent manner and not as a result of any 
membership in, or activities on behalf of any labor 
organization. 


AS_AND FuR A SECOND AFFIRMATIVE DEFENSE ; 
IWELIiH: That the rate of pay of Squicciarini, 


Staats and Eckert was reduced by the respondent as part 
of an overall economic condition resulting in the reduction 
of the rate of pay of not only Squicciarini, Staats and 
Eckert, but of other employees of respondent, and not 
because of any membership in, or activities on behalf of 
any labor organization. 

WHcREFORE, respondent respectfully requests that 

the complaint herein be in all respects dismissed. 

Dated: New York. N.Y. 

November 8 , 1973 


'HY.VLS c diamond ““ 
Attorneys for Respondent 



Colonie Hill Ltd., 
Office U P.0. Address: 
25 Broadway 
New York, N.Y. 10004 
(il 1 ) 422-9424 


- 3 - 



A 14 

LETTER DATED NOVEMBER 6, 197 3* 


Jbu*JL /“// • 


November 6, 1973 


Mr. Samuel M. Kaynard, 

Regional Director 
National Labor Relations Board 
16 Court Street 
Brooklyn, N.Y. 11241 

Re: Colonle Hill Ltd. 

* Case No. 29-CA3457 and 

Case No. 29-CA3462 

Dear Mr. Kaynard: 

The undersigned represents Colonle Hill Ltd and we have 
received notice of hearing In connection with the above 
matter for November 19, 1973. Please be advised that I • 
will be actively engaged In the trial of another action 
la the Civil Court, New York County, on November 19, 

1973 , In the case of Otis Elevator against Colonle Hill, 
Dart 12 , Room 342 end accordingly, will not be able to 
proceed with the matter scheduled before the NLRB on that 
date. Due to other commitments Immediately subsequent to 
Hoveoiber 19 , 1973, It Is requested that the hearing In 
thle matter be rescheduled for December 18, 1973. 

Very truly yours, 

HYNES & DIAMOND 


pfD/er Francis P. Donelan 

cc: Steven Fish, Esq. 

Mr. Mario Squlcclarlnl 
Mr. James Staats 
be: Colonle Hill Ltd. 
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ORDER RESCHEDULING HEARING 

JkLlC^Ji £.if i-i 

UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


local ioo Sanaa 


tety la 


to. 29-CA-3437 


ORDER RESCHEDUUNG HEARING 





IT LS HEREBY ORDERED that the hearing in the above-entitled matter he and the hereby 
•cheduled from 


is K 


It# 1979# to 


17# 1973# to UiOO 


DATED at 


tfila 


“ HI.. • «>». 

L, /Z^JL 


ationai 


Reaioaal 
•1 Ufcw 


Director, 




* 0. S. BOVUNHEMT ft) ST I OS OFFICfc 1V72—471211 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 


JD-119-74 
Hauppauge. N.Y. 


UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
DIVISION OF JUDGES 
WASHINGTON, D.C. 


COLONIE HILL LTD. 
and 

MAURO SQUICCIARINI Caae No. 29-CA-3457 

and 

JAMES STAATS Case No. 29-CA-3462 

and 

LOCAL 100 SERVICE EMPLOYEES 
INTERNATIONAL UNION, AFL-CIO 
Party in Interest 


Steven Fish , Esq ., for the 
General Counsel. 

Francis P. DoneIan , Esq ., of 
Hynes & Diamond , New York, 
N.Y., for Respondent. 


DECISION 

Statement of the Case 

GEORGE J. BOTT, Administrative Law Judge: Upon charges of unfair 
labor practices filed by the above-named Individuals, 1/ the General Counsel 
of 'the National Labor Relations Board Issued a consolidated complaint and 
notice of hearing on October 25, 1973, in which he alleged that Colon ie 
Hill Ltd., herein Respondent or Company, had engaged in unfair labor 
practices in violation of Section 8(a)(1), (2) and (3) of the National 

Labor Relations Act, as a; ruled, herein called the Act. Respondent filed 

an answer and a hear.'ng was held before me in Brooklyn, New York, on 
December 17 and 18, 1973. General Counsel and Respondent were represented 
at the hearing, but Local 100 Service Employees International Union, AFL-CIO, 
the Party in Interest, herein called Local 100, although served with a copy 
of the complaint, did not appear. Subsequent to the hearing. General Counsel 
and Respondent filed briefs which have been considered. 


1/ The charge in Case Kv 29-CA-3457 was filed on June 26, 1973, end in 
Case Ho. 29-CA-3462 or. July 3, 1973. 
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Administrative Law Judge's Decision and Order 

JD-119-74 


10 


15 


20 


25 


30 


35 


40 


45 


50 


.. Upon J hc entire record ** the case and from my observation of 

the witnesses, I nuke the following: 

Findings of Fact 

1. Respondent's Business 

Respondent, a New York corporation, operates a motel. restaurant 

“ d c * teri "g "e 11 to H.upp.„g., Umt Island. DurtogX ' 

prior to the Issuance of the complaint. Respondent derived gross revenues 
0pe J* tl0 " o£ toe business In excess of 5500.000 and purchased and 
had delivered to It. Hauppauge facility, food, Uguol and oth£ Crisis 
valued in excess of $50,000, of which goods valued in excess of $50 000 
were transported to ita facility In interstate congee d!”ctlv fr^ 
states of the United States other than the State of New York. 


Respondent is an employer engaged In ematree within the meaning 


of the Act. 


II. The Labor Organizations Involved 

. . 100 Servlce Employees International Union, AFL-CI0, 

herein called Local 100; Local 30, International Union of Operating 

J her * ln called Local 30; and Plumbers Local Union 7/5 
f 88001 *^ 00 ° f the Plumbing and Pipe Fitting Industry of the 
United States and Canada, AFL-CI0, herein called Local 775, are labor 
organizations within the meaning of the Act. 


III. The Alleged Unfair Labor Practices 


A. 


Earlie r Settlement Agrec^^t and 


t ^ e Board Election Which Followed It 


1077 pk ^ ur8ua “ t / , to cha r?«s of unfair labor practices filed on August 31, 

"r.id*(3^ sr* th * t - 

Respondent, local 100, and Loca“l64 f H^l Md C ^rtenders 

nteraatlonal Union, AFL-CIO, 2/ In which Respondent agreed, inter alia 
no to threaten employ... vtth dl.ch.rg. If 5., refused to jSSTof^rJoo- 

the \°° b f rg * lnla * representative until certified by 

the Board, aiul not to give any force or effect to a collective-barsaining 
contract with Local 100 executed on March 4, 1972. As la customary the* 

I«y e mbmd^ e L! rOVided K that n0thla8 1,1 11 8hould require Respondent to 
miih Ir ^d W ! 8 !’, hOUr . •« nlorlt y. »*■ other substantive feature 

ch it had established for its employees In agreement with Local 100. 


27 - 


Local 164 is not Involved in this case. 
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Following the Settlement Agreement, a Consent Election Agreement 
was entered into providing for the holding of an election on December 14, 
1972, among employees in a unit consisting of all full-time and regular 
part-time service and maintenance employees. 3/ 

On December 14, 1972, the election was held and Local 100, the 
only union on the ballot, won It by a very wide margin. On December 26, 
1972, the Regional Director of the Board certified Local 100 as the 
statutory representative of employees in a unit of service and maintenance 
employees. 


B. Acts of Assistance to Local 100 
after the Settlement Agreement 
15 and before Certification 

Mauro Squlcciarini, a plumbing and maintenance employee who 
was allegedly discharged because of his Local 30 activities, signed an 
authorization card on December 4, 1972, in which he designated Local 30 
20 (Operating Engineers) to represent him. He testified, without- 

contradiction, that he had three essentially similar conversations 
with Personnel Director Trockel In which Trockel told him that he should 
sign up with Local 100 or be discharged. Squlcciarini argued that 
Local 100 was not the proper union to represent the maintenance 
25 department but that Local 775 or Local 30 were. These conversations 

took place both before and after he signed his card in Local 775 and 

before the Board election. 

> 

m 

Squlcciarini also had a conversation with Walter Conlon before 
30 the election in which he said Conlon told him to get out of Local 30 and 

join Local 100 because he did not want more than one union in the 

Company. Squlcciarini said that he also protested to Conlon that 
Local 100 was not the right union for maintenance employees, but that 
Conlon still urged him to get out of Local 30. He subsequently wrote 
35 to that union and asked to withdraw. 

Conlon testified that he had no conversations with Squlcciarini about 

unions but I do not credit his testimony. He also testified that he did work for 
Respondent in December 1972 but rather for the architect in charge of the 
40 project. Respondent's answer admits that Conlon is an agent of Respondent, 
and I find on that ground and also because of the nature of his functions 
which brought him Into close contact with employees, as revealed in his 
testimony, that Respondent was responsible for his statements about unions. 4/ 


45 3/ On November 30, 1972, Local 775 (Plumbers) filed a petition to represent 

the Company’s maintenance mechanics, and on December 5, 1972, Local 30 
(Operating Engineers) filed a motion to intervene in the pending election 
proceeding, claiming to represent powerhouse and skilled maintenance 
employees. Later, Local 30 and Local 775 withdrew their actions. 

50 4/ Conlon testified that he "indirectly" told employ ses what to do. 
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C. Respondent'8 Enforcement of the Un ion 
Security and the Chec Voff Provision s 
of the Old Contract with Local 100 
after Local 100'a Certification and 
3 before the Execution of a New Contract 

It is clear that after Local 100 won the Board election and was 
certified. Respondent, without entering into a new agreement with Local 100, 
required all unit employees to join Local 100. Squlcclarinl returned to 
10 work In January 1973 after a layoff for economic reasons. A week after 
his return. Personnel Director Trockel asked him to join Local 100, but 
he refused. Employee Staats was reinstated in March 1973, around the 
time that Werner Eckert was hired as a boiler room attendant. Shortly 
after his reinstatement, while he was picking up his paycheck at the 
13 office, Staata noticed that many employees were signing up with Local 100. 
Trockel told Staats that he also had to join, and when Staats asked if he 
had 30 days to do so, Trockel replied that he did not, because he had 
been employed earlier. Trockel also told Staats that he would be out 
of a job if he did not Join Local 100. Staats walked away without 
20 joining Local 100 at that time, but he subsequently became a member. 5/ 
According to Eckert's uncontradicted testimony, supervisor Lockhart told 
him and Staats that they would lose their Jobs unlesc they joined 
Local 100. 

23 Peter Napolltano, Respondent's assistant personnel director 

and assistant comptroller, testified that the Company and Local 100 
did not enter into a new contract after the certification until sometime 
in July 1973. He also testified, however, that the "substantive terms" 
of the initial contract. Including union security and checkoff, were 
30 applied after the certification. He explained that he made the decision 
on this after discussing the master with Russo, another assistant 
personnel director, and that they "assumed" that after Local 100 was 
certified that the old agreement could be enforced "in toto" until a 
new agreement was executed. He did not discuss the matter with Local 100, 
35 he said. 

Conlon, who described his position with Respondent as "liason" 
between the "owners" and Respondent, which manages the project, testified 
that he met President O'Keefe of Local 100 in the office of Delillo, 

90 Respondent's president, in March 1973. He said that Delillo explained 
that since O'Keefe was Local 100'a president, matters Involving union 
representation should discussed with him. Delillo also "Indicated" 

"that there was an agreement in effect and had been in effect . . . and 
that until a new agreement was . . . hammered out . . . the agreement 
93 that was in effect prior would continue in effect and that there would 

be a continuity under that old agreement," according to Conlon. Neither 
Delillo nor O’Keefe testified. I agree with General Counsel's contention 


5/ About a week or two later, Staats and Eckert were informed by supervisor 
Nellson that their salaries were being cut from $5.00 per hour to $4.10 
per hour, because they had to join Local 100 and be paid according to 
Local 100’s scale. The action of Respondent of cutting salaries is a 
separate issue in the case. 
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that Conlon's hearsay testimony is of no probative value on the question 
of the existence of an agreement to extend the old contract, but in any 
case, even if it were credited it would establish nothing more than an 
informal understanding between O'Keefe and Delillo, not binding on 
5 Respondent's employees in the circumstances of this case. 


D. Squlcciarinl's Discharge 

10 As found above, Squlcclarini signed a union card for Local 30 

on December 4, 1972, and resisted and argued against Trockel's and 
Conlon's efforts to convince him to join Local 100. 

According to his credited testimony, when Squlcclarini was 
13 reinstated after a layoff in February 1973, Napolltano promised him the 
job of supervisor to replace Dickerson who.was retiring. Shortly after 
Squlcclarini returned to work Trockel again asked him to join Local 100, 
but he refuted, telling Trockel that he was a supe wsior. Trockel 
Indicated that he knew of no records to support that claim. About 
20 two weeks later, Squlcclarini was told by supervisor Neilson that 
Lockhart was being placed in charge of the maintenance department. 
Squlcclarini complained to Napolltano about this, but Napolltano advised 
him that his uncle (Delillo) had given Neilson complete authority to 
choose his own supervisor. 

25 

In April 1973, maintenance employees Staats and Eckert had 
their hourly rates reduced. Squlcclarini testified, without contradiction, 
that Trockel told him about the cuts and attributed them to the fact that 
Staats and Eckert were against Local 100. He also told him, however, 

30 that Squlcciarinl's pay would not be reduced. 

On May 6, 1973, however, Squlcciarinl's pay as well as the 
pay of the other employee (Cabanas) in the maintenance department was 
cut. When Squlcciarini complained to Conlon about the r iuction, he 
33 said he would check into the matter and get back to Squlcclarini, but 
he never did. 

According to the uncontradicted testimony of Squlcclarini 
and Staats, President O'Keefe of Local 100 told him that Delillo had 
40 informed him that because he no longer needed maintenance mechanics 

or boiler room engineers, he Intended to pay only the union scale for 
maintenance men And boiler room attendants. This was why their pay had 
been cut, O'Keefe explained, but he also advised them that they need not 
perform the more difficult and technical assignments they normally did 
45 since they were not being paid for it. The employees conveyed this 
information to supervisors Neilson and Lockhart, who told them that 
they would be fired immediately if they did not fully perform. 
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Squlcciarlnl was on Naval Reserve duty from June 3 to June 20, 
and a week after his return to work, he was terminated. Lockhart told 
him the Company did not need him, and Nellson said the ''ompany did not 
like his work. 

Nellson and Lockhart did not testify. Assistant Personnel 
Director Napolltano testified that Nellson told 1.1m In April that 
Squlcciarlnl was slowing down In his work. Re &.id he watched Squlcciarlnl 
closely and on one occasion saw him walking in the halls when he thought 
he should be elsewhere working. He also clearly Indicated at another 
point In the record, however, that his opinion of Squlcciarlnl's work 
was based on conversations with Nellson, Squlcciarlnl's superior. 


Joseph Cabanas worked in the maintenance department with 
15 Squlcciarlnl. He does not have the latter's skills and probably can 
be accurately described as a plumber's or mechanic's helper. He 
testified that when Lockhart was made supervisor Instead of Squlcciarlnl, 
the latter resented it and began to work slowly. He expressed bitterness 
by stating that he "had had it" at Colonle Hill and intended to take home 
20 the special tools that he owned :•'* used in his work. Cabanas said there 
was "harmony" before Lockhart wa ..pointed, but that after that he had 
to carry the "brunt of the load." He was able to remember only two 
examples, he said, of slow work on Squlcciarlnl's part. In one case, 
after Inspecting a leaking pipe, Squlcciarlnl left to get some tools 
25 and took too long to return. In another., Squlcciarlnl took two or three 
days to complete a job which should have taken a day. Cabanas said he 
made no complaints to management about these incidents or about 
Squlcciarlnl generally. 


30 Squlcciarlnl admitted that he was disappointed when Lockhart 

got the supervisor job after Napolltano had promised It to him, but he 
credibly testified that when Napolltano explained that Dellllo had 
authorized Nellson to choose his own man, he spoke with Nellson, told 
him that he would work with Lockhart, and that thereafter there were 
35 no hard feelings. He also credibly testified, without contradiction, 

that no supervisor ever expressed dissatisfaction with his work or said 
he was slowing down, and he added that, in April and May, he was 
complimented by Lockhart, Nellson and Conlon about work he had performed. 
He also denied the substance and the Implications of Cabanas' testimony 
40 about slowing down. 

In my opinion, based on my observation of the wltneases and 
their testimony. Cabanas and Napolltano exaggerated Squlcciarlnl's 
, attitude toward his work and his performance after Lockbar? vas made 
45 supervisor. Moreover, Cabanas made no reports about Squlcciarlnl to 
management and Napolltano admitted that his opinion of Squlcciarlnl 
was based on conversations with Nellson and very little else. I find 
that Squlcciarlnl's performance did not begirt to deteriorate In March 
1973, and that there was no justification for his termination on that 
50 ground. 
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E. Reducing the Pay oi_ the 
Maintenance Department Employees 


A 

*1 


The complaint alleges that Respondent reduced the pay of 
maintenance department employees because they joined and assisted 
Local 30 and refrained from joining Local 100 and because they engaged 
in other concerted activity. It appears from the testimony that 
Respondent reduced the wages of all maintenance department employees 
in April 1973. Napolitano testified, without contradiction, that the 
Company first cut Supervisor Lockhart's salary from $360 to $300 per 
week and next reduced Eckert and Staats to an hourly rate of $4.10. 

Shortly thereafter, Squlcclarlnl and Cabanas were cut to $4.10. 

Napolitano testified that because Respondent's business was 
j>oor in March it decided to cut its overhead in areas such as maintenance 
and security, which did not generate income. As a result, the maintenance 
department employees had their wages reduced as indicated, and in April, 

May and June, Respondent laid off over 100 persons. Although many of the 
persons laid off were regular part-time waiters, Napolitano testified 
credibly that full-time employees, such as security personnel, clericals 
and a bartender, were also laid off. Only maintenance department 
personnel, however, received a cut in pay. 

As indicated earlier, when Supervisors Nellson and Lockhart 
announced the cut to Staats and Eckert, they described it as being in 
conformity with Local 100's wage scale. Nothing was said about 
economy. Squicciarinl was told by Personnel Director Trockel, as 
found above, that Staats' and Eckert's wages were lowered because 
they opposed Local 100, and he added that Squicciarinl's pay would 
remain the same. When Squlcciarlni did receive a wage cut not long 
after, he sought out Conlon and cot.lalned about it, reminding Conlon 
that he had assured him that he would be taken care of if he joined 
Local 100. He testified that Conlon was "shocked" and promised to 
investigate, but he did not hear from him again on the subject. 

Co on testified that he did investigate but discovered that Squicciarinl's 
c«.se was only a part of a larger financial problem. 


F. Analysis and Conclub ons 


1. Threatening employees with discharge 
if they failed to join Local 100 

The collective-bargaining contract dated March 4, 1972, between 
Respondent and Local 100 contained a clause requiring all employees to 
join the Union within designated periods, but after the contract was, 
by virtue of the settlement agreement dated November 2, 1972, disposing 
of unfair labor practice charges filed against Respondent, set aside 
and declared to be of no force and effect. Respondent and Local 100 did 
not execute a new agreement until July 1973. Nevertheless, during the 
period when there was no contract requiring membership in Local 100, 
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;\esnor.dent, by its agents Trockel and Lockhart, solicited employees to 
join Local 100 and threatened them with discharge If they did not. This 
conduct was exactly like the actions Respondent had aovlsed Its 
employees, in a notice to them posted pursuant to the settlement 
agreement, it would no longer engage In, and It also appears to have 
been in the same vein as other conduct occurring after the settlement 
agreement and before Local 100’s certification. 6/ Respondent has, 
therefore, engaged in a continuous course of conduct in support of* 

Local 100 to date. ^ 

Respondent contends that when it enforced the ur.lon-security 
provision of the March 4, 1972 agreement with Local 100 after it was 
certified but before a new contract was executed, it was merely doing 
what the settlement agreement and the law permits. Respondent's 
argument, in my opinion, is based on a misreading of the settlement 
agreement and a misunderstanding of the policies of the Act. 

As Respondent points out, the settlement agreement not only 
required it not to give any force or effect to the March 4, 1972 contract, 
but also provided that nothing in it shall "require Respondent Colonie 
to vary or abandon any wage, hour, seniority, or other substantive 
feature whir'' it has established for Its employees in agreement with 
Respondent, Local 100, or to prejudice the assertion by its employees 
of any rights they may have derived as a result of said agreement." 

Relying on the quoted language from the settlement agreement and 
another p:ovi*ion by which it undertook to withdraw recognition from 
Local 100 as representative of its employees unless and until Local 100 
shall have been certified by the Board, Respondent argues that all the 
terms of the initial labor agreeme.it with Local 100 were only "non-operative" 
until Local 100 Was certified. It concludes that when certification occurred, 
recognition and full enforcement of the contract could be reinstituted. 

The misreading of the settlement agreement is in the contention, in 
effect, that the union—security provision of the old contract was 
merely suspended or dormant prior to certification and was revived 
by the Board's certificate. 


6/ Trockel threatened Squicciarini with discharge in November and 

December 1972 if he did rot join Local 100. Conlon also told him 
before the December 14 election, on which Local 100’s certification 
rests, to withdraw from Local 30 and Join Local 100. These statements 
were, In all probability, all outside the Section 10(b) period and 
cannot, therefore, constitute unfair labor practices, but they have 
been considered for whatever light they shed on Respondent's conduct 
within the 10(b) period and on its motives. 
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15 
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25 


30 


The settlement agreement set aside the contract between 
Respondent and local TOO. 'The contract was a fruit of Respondent's 
unfair labor practices and the Board was empowered to invalidate it, 
but the rights of individual employees under the contract were not 
affected by the Board's action. Tj The language in the settlement 
agreement which provides that Respondent shall not be required to 
abandon wages or other substantive terms of employment established 
for its employees pursuant to the contract is for the benefit and 
protection of the employees, not Respondent. It can hardly be 
contended that forcing all employees to join Local 100 in the 
absence of a valid union-security agreement is an action for their 
benefit or protection. 8/ To the contrary, to permit Respondent and 
Local 100 to continue to enforce such a provision after Local 100's 
certification when it had been declared to be of no force and effect 
and a new agreement has not been signed would be to condone a 
continuation of the very unfair labor practices which the settlement 
agreement was designed to cure and co deny employees their right not 
to join Local 100 until 30 days after a valid new union—security 
agreement had been signed and they had been told of it. 

Admittedly, after certification of Local 100, no new 
agreement was executed until July 1973. I have also found no probative 
evidence to support the suggestion that Local 100's president and 
Respondent's president met after the certification and agreed to 
continue operating under the old contract, but even if they had, 

I conclude that important employee rights should not hang precariously 
on the legal significance of a private meeting in which nothing was 
reduced to writing, particularly where an earlier agreement had been 
set aside and the employees so notified and further advised that they 
•ould not be threatened with discharge if they failed to Join Local 100. 9/ 
In such circumstances, employees are entitled to remain free of union 
restraints until a new agreement is signed and they are made aware of 
their obligations under it. 10/ 


_JJ See National Licorice Co. v. N.L.R.B .. 309 U.S. 350, 365. 

8 / See International Association of Bridge, Structural and Reiuforced 

Iron Workers Union . Local 378 (Judson Steel Corporation), 192 NLRB 1069. 
1075. 

9 / Employee Staats was not even given the statutory 30 days to Join 
Local 100, which is evidence that, after the certification. 

Respondent acted as if the rights and obligations of all parties 
had automatically reverted to what they were before the settlement 
agreement. 

10 / See Judson Steel Corporation , supra , at 1075; Rocket and Guided 
Missile Lodge 946 , International Association of Machinists and 
Aerospace Workers , AFL-CIO ( Aerojet-General Corporation ). 186 NLRB 561, 
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I find and conclude, on the basis of the facts set forth above, 
that Respondent, by requiring employees to loin Local 100 and threatening 
them with discharge if they did not, at a time when no valid collective 
bargaining contract requiring union membership was in existence, lent 
5 substantial support and assistance to Local 100 and interfered with, 
restrained and coerced employees, all in violation of Section 8(a)(1) 
and (2) of the Act. 


2. Squicciarini's Discharge 

* 

As far as the record in this case discloses, it was only the 
maintenance department employees who opposed the assistance which 
Respondent gave to Local 100 in order to have only one union represent 
its employees. It was the maintenance department which had a Petition 
and a Motion to Intervene filed by Local 775 and Local 30 to represent 
them, and it was Squicciarini, an older and more experienced employee 
in the maintenance department, who resisted company officials's 
attempts to have him join Local 100, arguing that maintenance department 
employees would be better represented by Local 30 or Local 775. 

After Local 100 won the Board election and was certified in 
December 1972. Respondent could have reasonably believed that the 
problem of dissent in the maintenance department was solved and that 
25 one union would represent its employees. But when Squicciarini and 
Staats, another maintenance department employee, were called back to 
work in early 1973, both refused to join Local 100 when Personnel 
Director Trockel asked them to. 

Shortly after Staats refused to join Local 100, his and 
newly hired maintenance employee Eckert's hourly rates were reduced, 
as action which I find not to have been based upon economic 
considerations, and not long thereafter Squicciarini and the fourth 
^ rank-and-file employee in the department had their pay cut. 

Squicciarini complained about his pay cut to Conlon to 
Local 100's president O'Keefe in late May L973. O'Keefe told Squicciarini 
and Staats that Delillo, Respondent's president, had informed him that 
he had cut their rates because he no longer needed skilled mechanics, 
and he suggested that in that case they should refuse to perform 
skilled maintenance tasks when asked. When Squicciarini told 
Supervisors i’eilson and Lockhart about O'Keefe's suggestion, they 
told him he would be fired on the spot if he complied with it. 11/ 

45 _ 

—/ note d earlier, Delillo, Neilson and Lockhart did not testify. 


10 


15 


20 
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i.i ortly 
two weeks ot Nava) 
l.rminated. 


iter the above conversations, Squicciarinl left for 
Reserve duty, and a week after hia return he was 


10 


These facts, as summarized and as set forth in greater detail 
earlier, establish a strong prlma facie case that Squicciarini was 
terminated illegally because he was a troublesome threat to Local 100's 
continued representation of the maintenance department. On the other 
hand, I have found Respondent's explanation for Squicciarinl'8 
termination incredible. Since Respondent has not overcome the plain 
inference that it was dlscrlminatorily motivated In discharging 
Squicciarini, I conclude that it violated Section 8(a)(1), (2) and 
(3) of the Act by discharging him. 


15 


deducing the pay of maintenance 
department employees 


20 


25 


30 


35 


40 


Although economic conditions forced Respondent to lay off 
over 100 employee* during April, May and June 1973, Respondent's 
defense that these same economic conditions caused the salary cuts In 
the maintenance department is not convincing on its own, because it 
appears that only the salaries In the maintenance department were cut, 
«mp the Company rehired Staats and hired Eckert in the maintenance 
department shortly before ij^cut their wages. In addition, not only 
does the defense appear questionable in the light of other record 
factlk, but it la contradicted by other evidence. 

As in the case of Squicciarinl's discharge, the timing of 
the cuts is significant. Staats and Eckert were notified of theirs 
not long after Staats refused to join Local 100. Respondent also gave 
conflicting reasons for the reductions. Its defense at the hearing 
was economic, but Delillo told O'Keefe that the cuts were Instituted 
because Respondent no longer needed skilled mechanics. Finally, 
squicciarini testified, without contradiction, that Personnel Director 
Trockel told him that Staats'a and Eckert's salaries were reduced 
because they were against Local 100. 

1 find and conclude, on the basis of the above considerations, 
that Respondent's action in regard to maintenance department salaries 
was not motivated by economic considerations but was a reprisal 
because of the maintenance department employees' opposition to Local 100 
and their leanings toward another labor organization. By such conduct. 
Respondent violated Section 8(a)(1), (2) end (3) of the Act. 
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IV. The Remedy 

It will be recommended that the Respondent be ordered to erase 
and desist from engaging in the unfair labor practices found herein and 
5 take certain affirmative action, as provided in the recommended Order 
below, designed to effectuate the policies of .the Act. 

It having been found that Respondent discriminatorily 
discharged Hauro Squicciarini, it will be recommended that Respondent be 
10 ordered to offer him immediate and full reinstatement to his former job, 
or, if his job no longer exists, to a substantially equivalent position 
without prejudice to his seniority or other rights and privileges. It 
will be further recommended that Respondent be ordered to reimburse him 
for any loss of pay he may have suffered as a result of his discriminates 
13 discharge in the manner set forth in F.W. Woolworth Company , 90 NLRB 289. 
291-293, together with 6 percent interest thereon in accordance with 
Isis Plumbing & Heating Co., 138 NLRB 716. 

Having found that Respondent illegally reduced the races of pay 
of its employees Staats, Squicciarini, Eckert and other employees in the 
maintenance department, I shall also recommend that said employees be 
made whole for losses suffered with interest thereon. 

It has also been found that Respondent unlawfully assisted 
Local 100 by requiring employees to Join said Union when there was iv-. 
legal agreement in effect requiring it, and by discharging Squicciarini 
and reducing his pay and the pay of other employees in the maintenance 
department. The normal remedy for such assistance would be another 
Order requiring the withdrawal of recognition from Local 100 until 
30 certified and nullifying any agreement it obtained as a result of the 

unfair labor practices. Local 100 has been certifi' by the Board, however, 
after winning an election in the appropriate unit >y an overwhelming 
majority of those voting. Although it was assisted by Respondent 
after the election, as I have found, it was a certified majority 
33 representative of employees when it executed its July 1973 agreement. 

1 see no practical goal to be attained by having Local 100 tested in 
another election or by setting aside the July 1973 agreement. Since, 
however. Respondent, enforced the March 1972 labor contract after it 
had been set aside and required employees to join and pay dues to 
Ml Local 100 when no valid agreement requiring it existed, a practical, 
fair and sufficient remedy for such conduct, it seems to me, would be 
to have Respondent reimburse employees for any dues, initiation fees 
or other monies they paid Local 100 from November 2, 1972, the date of 
the execution of the settlement agreement, to a date 30 days after t hr* 
effective date of the July 1973 contract or the beginning of their 
employment, whichever is later, 17/ with Interest, and I shall so 
recommend. 


12/ In accordance with the first proviso to Section 8(a)(3) of the Act. 


12 
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Upon the basis of the foregoing findings of fact and upon the 
entire record In the case, I sake the following: 


5 


Conclusions of Law 

1. Respondent is an employer engaged in r rinssr rr r within the 
meaning of the Act. 


2. Local 100, Local 775 and Local 30 are labor organizations 
10 within the meaning of the Act. 


3. By threatening employees with discharge unless they joined 
Local 100, Respondent violated Section 8(a)(1) and (2) of the Act. 

15 4. By discharging and refusing to- reinstate Mauro Squlcclarlnl 

Respondent violated Section 8(a)(1), (2) and (3) of the Act. 

5. By reducing the pay of Staats, Eckert, Squlcclarlnl and 
other employees in the maintenance department. Respondent violated 

20 Section 8(a)(1), (2) and (3) of the Act. 

6. The aforesaid unfair labor practices are unfair labor 
practices within the meaning of Section 2(6) and (7) of the Act. 

25 Upon the foregoing findings of fact, conclusions of lav, and 

the entire record, and pursuant to Section 10(c) of the Act, 1 hereby 
issue the following recommended: 13 / 


30 


35 


ORDER 

Respondent, its officers, agents, successors and assigns, shall 
1. Cease and desist from: 

(a) Contributing support and assistance to Local 100 or 
any other labor organization of its employees. 


40 


(b) Discharging employees or otherwise discriminating 
against them because of their union activities. 

ic) Reducing tne pay of employees because they oppose 
Local 100 or desire another labor organization to represent them. 


13 / In the event no exceptions are filed as provided by Section 102.4C 
of the Rules and Regulations of the National Labor Relations Board, 
the findings, conclusions, and recommended Order herein shall, as 
provided in Section 102.48 of the Rules and Regulations, be adopted 
by the Board and become its findings, conclusions, and Order, and 
all objections thereto shall be deemed waived for all purposes. 
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(d) In any other manner Interfering with, restraining or 
coercing imployecH in their exercise of the rights guaranteed In 
Seel Ion / of the Act except to the extent that such rights may be affected 
I’V 'r.roiment requiring meml-rship in a labor organization as a condition 
i of employment as authorized in Section 8(a)(3) of the Act. 

2. Take the follbwing action necessary to effectuate the policies 
of the Act: 


10 


J 5 


20 


10 


15 


40 


45 


50 


(a) Hake whole Ma<.ro Squicciarini for any loss of pay he 
may have suffered as the result of his discharge, in the manner set 
forth above in the section entitled "The Remedy." 

(b) Make whole Squicciarini, Staats, Eckert and other 
employees in the maintenance department for wages lost by reason of 
the reduction in their pay, as set forth in the section entitled 
"The Remedy." 

(c) Reimburse all present and former employees for anv 
dues, initiation fees, or other monies they paid Local 100 while 
Respondent was enforcing the terms of the March 4, 1972 labor agreement 
with Local 100, in the manner set forth in the section entitled "The 
Remedy." 

(d) Preserve and, upon request, make available to the 
Board or its agents, for examination and copying, all payroll records, 
social security payment records, timecards, personnel records and 
reports, and all other records necessary to analyze the amount of 
backpay or other monies due under the terms of this Order. 


(e) Post at its Hauppauge, New York facility, copies of the 
attached notice marked "Appendix." 14/ Copies of said notice, on forms 
provided by the Regional Director for Region 29, shall, after being duly 
signed by Respondent, be posted immediately upon receipt thereof in 
conspicuous places, including all places where notices to employees 
are customarily posted, and be maintained by it for 60 consecutive days. 

Pease;.able steps shall be taken to insure that said notices are not 
altered, defaced or covered by any other material. 15 / 

-IV ^ the event the Board's Order is enforced by a Judgment of the 
United States Court of Appeals, the words in the notice reading 
"POSTED BY ORDER OF THE NATIONAL LABOR RELATIONS BOARD" shall be 
changed to read "POSTED PURSUANT TO A JUDGMENT OF THE UNITED STATES 
COURT OF APPEALS ENFORCING AN ORDER OF THE NATIONAL LABOR RELATIONS B0ART." 
L5/ Consistent with my recommendation not to order Respondent to withdraw s 

recognition from Local 100 and to cease giving effect to its July 1973 
contract, the notice has been tailored so as not to confuse the 
employees who read it. Thus, since the existing contract contains 
a union-security clause, the notice does not assure employees that 
Respondent will not threaten them with discharge if they do not join 
Local 100. Similarly, assistance to Local 100 is not abjured, because 
the existing contract itself is a form of assistance, and to attempt 
to make a distinction between legal and illegal assistance would add 
more confusion. 

- 14 - 
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(f) Notify said Regional Director, in writing, within 
20 days fro* the date of this Order, what steps Respondent has taken 
to coaply herewith. 
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Administrative Law Judge 's Decision and Order 

APPENDIX JD-119-7A 


POSTED BY ORDER OF THE 
NATIONAL LABOR RELATIONS BOARD 

AN AGENCY OF THE UNITED STATES CO ERNMENT 


WE WILL NOT discharge employee* or othenrlae discriminate 
against then because of thalr union or other concerted 
activities. 


WE WILL MOT reduce employees' pay becauae they engage li 
teilon or other concerted activities, or becaua e they opi 
and want a union other than LOCAL 100 SERVICE EMPLOYEES 
INTERNATIONAL UNION, AFL-CIO, to represent them. 


WE WILL NOT in any other manner Interfere with, restrain 
or coerce enployeea in the exercise of their rights 
guaranteed In Section 7 of the National Labor Relatione 
Act, as amended, except to the extant that auch rlghte may 
be affected by an agr e ement requiring membership la a labor 
organization as a condition of employment aa authorised In 
Section 8(3X31 of the Act. 


WE WILL offer MAUR0 SQUICCIAR1K1 Immediate and full reinstate* 
to his former position, or if it is not available, to a 
substantially equivalent poaltlou, without prejudice to 
seniority and ether rlghte and privileges and make him whole 
for any loss of pay suffered aa a result of the discrimination 
against hla. 


WE WILL wake whole SQUICCLAUNI, STAATS, ECKERT and other 
maintenance department employees for the wages they lost when 
we reduced their wages in April 1973. 


WE WILL reimburse all present and former employees for any 
dues. Initiation fees, or othe. monies they ware required to 
pay to L<y-AL 100 from Nov embe r 2, 1972 to August 1973, which 
was the period during which we were not permitted to enforce 
the unlor-securlty provision of the March A, 1972 contract we 
had with LOC/L 100 because it had been set aside under the 
terms of a settlement agreement with the National labor 
Relations Board. 


Title) 


THIS IS AN OmCIAt NOTICE AND MUST NOT K DEFACED BY ANYONE 


This notice mat' renum poytm for 60 consecutive d*vs from tt dele of potting end mutt not be elteiad. defaced, 
-or covered by any otter matcr-al Any questions concerning thtt not let .t compliance with its provisions may be directed 
to the Board's Office. lli Court Street, Ath floor, Brooklyn, New York 112A1 (Tel. No. 212 • 
S96-37J0). 



GENERAL COUNSEL'S EXCEPTIONS AND ARGUMENT IN SUPPORT 
OF DECISION AND ORDER OF ADMINISTRATIVE LAW JUDGE 


UNITED STATES OF AMERICA 
BEFORE THE NAT IONA'. LABOR RELATIONS BOARD 
REGION 


COLONIE HILL LTD. 

and 

MAURO SQUICCIARINI 
and 

JAMES STAATS 
and 

1 nrAT. 100 SERVICE DttLOTEES 
INTERNATIONAL UNION. AFL-CIO 

Farcy In InCcraat 


Case No. 29-CA-3A57 


Cats No. 29-CA-3462 


r.w mAt. COUNSEL'S EXCEPT IONS AMD ARGWEKT » 
SUPPORT THEREOF TO DECISION AMD ORDER 
nr attmtmtstraTIVE LAH JUDGE 


Steven Flah 

Counael for Che Ceneral Counael 
National Labor Relations Board 
Region 29 
16 Court Streat 
Brooklyn, Hew York 11241 
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STATEMENT OF THE CAS E 1/ 

Furiumt to charges filed in Case Ho, 29-CA-3457 by Maura 

9 

Squlcclarl.nl, herein called Squlcclarlni, and In Case Ho. 29-CA-1462 
by James Stsata, herein called Staats, on October 25, 1973, the 
General Counsel Issued a Consolidated Complaint alleging that Colonie 
Hill Ltd., herein called Respondent violated Sections 6(a)(1), (2) 
and (3) of the Act. 

On December 17 and 18, 1973 a hearing was conducted on the 
above Complaint before Admlnlatratlve Law Judge George J. Bott. On 
February 25, 1974 Judge Bott Issued his Decision In which he concluded 
that Respondent violated Sections 8(a)(1), (2) and (3) of the Act 
as alleged In the Complaint. 

Counsel foi the General Counsel respectfully urges the Bosrd 
to adopt the factual findings and conclusions of law of the Judge as 
they are substantiated by a preponderance of the evidence. Counsel 

, » 

for General Counsel also urges that the Board adopt those portions of 
the Recoanended Order of Judge Bott to which no exceptions are taken 
as these Recommendations will effectuate the purposes of the Act. 

However Counsel for General Counsel takes the following 
exceptions to Judge Bott'a Recommended Remedial Order and respectfully 
urges that the Board sustain said exceptions and modify the Judges 
Order as outlined be.'ow. 

(1) The Judge erred by falling to Order the pay reduced , 

' e 

from the salary of the employees of the maintenance department to he 
restored. (JD. 12, L. 18-21; JD. 14, L. 20-25) 

(2) The Judge erred by falling to Order s% pari, of the remedy 

for the reinstatement of Squlcclarlni that the pay reduced irn Mr. 

salary be restored. (JD. 12, L. 0-17; JD. 14, L. 10-12) 

1/ References herein are designated as follows: The Judpes Decision 
Is desljnur.-'* JT»; end L. to the lines refevr*" 4 . 
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(3) The Judge erred by falling to Order Respondent to Cease 
and J/enlat from threatening employees with discharge unless they 
joined Local 100. (JD. 13, L. 35-41; JD. 14, L. 2-3) 

(4) The Judge erred by falling to Include In the Notice To 
Employers prohibitions against Respondent threatening onployees with 
discharge unJesr they Join Local 100 or against Respondent assisting 
Local 100. (JD. 14, L. 45-55) 

SUPPORTING ARCPHEHT 

Judge Bott correctly found that Respondent violated 
Sections 6(a)(1), (2) and (’) of the Act by reducing the pay of employees 
Squlcclarinl, Staats, tekert and other employees In the maintenance 
department. 2/ (JD. 11, L. 39-44; J7. 13, L. 17-19) 

Ihe Judge ordered that the employees whose pay was reduced 
be made whole for wages lost by reason of said reduction, (JD. 12, 

L. 19-22; JD. 14, L. 14-17), but he failed to order that the pay cuts 
of these employees be rescinded and their salaries be restored to 
the pre discriminatory levels. It la clear that the employees will 
not be made whole due to the discriminatory pay reduction unless their 
pay is restored. Thus the Board should Order Respondent to restore 
the pay of the employees discriminated against by the reduction In pay 
to their pay rate prior to the discrimination plus any raises that 
may have been granted to employees since said discrimination. 

Similarly although the Judge found Squlcclarinl to have been 

dlscricinatoriiy discharged (JD. 13, L. 15-16), and ordered' reinstatement 

and back pay for him, 3/ (JD. 12, L. 8-17; JD. 14, L. 10-12), he failed 

2/ J'.uif.c iiott found that the other non supervisory employee In the 

raintcnance department at the time of the pay cut was Joseph Cabanas. 
(JO. 7, L. 5-13) 

3/ Although Judge Bott In his Remedy Section orders' Respondent to 

rcinatvtc Squlcclarinl (JD. 12, L. 12-14), he inadvertently failed 
to include a reinstatement provision In ^ls Recuamended Order. 

(Hi. ’ . L. ’0-60' .'his overais-.ht ah ’Id fcr corrr~rrd Vy 
Bo..rd:‘ c. ict. 
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to specify that SqulcclarIni's pay reduction should be rescinded and 
his pay restored Co the pre discrimination level. Thus the Order with 
respect to 5qulcclari.nl should specify that he will he reinstated at 
his salary prior to the pay cut plus my raises that employees In 
the department have received. 

Judge Bott found In his Conclusions of Law that Respondent 
violated Sections 8(a)(1) and (2) of the Act by threatening employees 
with discharge unless they jolued Local 100. (JD. 13, L. 13-14) How¬ 
ever he failed to Include In his Recommended Order that Respondent 
should Cease and Desist from engaging In said conduct. Although no 
explanation for this omission Is given In tha Decision, Judge Bott 
did explain why he did not Include such a provision In the Hotice. 

It Is asitased that his failure to include It In the Recomsendad Order 
waa done for similar reasons. 

Judge Bott explained that tinea Local lO*' has been certified 
to represent Respondent's employees and they have signed a contract 
In July 1973, containing a valid Union Security Clause, he would not 
order Respondent not to threaten employees with discharge unless then 
Join Local X). (JD. 14, L. 45-51) 

It Is submitted that despite the existence of a valid 'Jnlon 
Security Clause, there can be many situations where a threat to dis¬ 
charge an employee unless he joins a Union can be violative of the 
Act, and such conduct should be proscribed. Although some confusion 
might result from such an order in the Notice, this can be Allevlatfcd 
by the Insertion of the 8(a)(3) proviso Included In such situations, 
and already Included in the Recor-ic^ded Order. (JD. 14, L. 1-5) 

Similarly there are numerous types of assistance to a Union 
other than the signing of a contract, and it la submitted that a pro¬ 
hibition In the Notice against unlawful assistance to Local 100 will 
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not significantly confuse employees, and is n:c=seery in order to 
effectuate the purposes of the Act. 

CONCLUSION 


Accordingly It Is urged that the Decision, Findings and 
Order of the Administrative Law judge with the modifications suggested 
by the above submitted exceptions, ohould be adopted by the Board, 
and an appropriate Board Order be Issued consistent with said exceptions. 
Dated at Brooklyn, Hew York this Sth day of April, 197A. 

Respectfully submitted. 


Steven Fish 

Counsel for the General Counsel 
National Labor Relations Board 
Region 29 
16 Court Street 
Brooklyn, Hew York 11241 

To: John C. Truesdale 
Executive Secretary 
National Labor Relations Board 
Washington, D.C. 20570 


Administrative LaJsJudge George Htt 
Dlvht^on of Judges National Labo?S£ 
Washington, u.C 205fit 


elatlons Board 


B^nes & Diamond. Esqs. 
25'erosdwAw 
Nev'Vork, New Yorl^_ 
AttnN^FranH*. Donelan. 


Esq. 


Mauro Fquicclarini 
8 Caynor Avenue 
Nesconset, New York 1176? 


Jam's Staats 

2944 Lakebrooke Circle 
Lansdowne, Maryland 21227 
Apt- 304 

Local 100 Service Employees 
Int'l Union, AFL-CIO 
549 Broadway 
rtassapequa, New York 


William ?ltassy 
549 Bmiv :•/ 
Massapsqua, Wew York 
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UNITED STATES OF AMERICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 
REGION 


COLONIE HILL LTD. 


and 

MAURO SQUICCIARINI Case No. 29-CA-3457 

and 

Case No. 29-CA-3462 

JAMES STAATS 
and 

LOCAL 100 SERVICE EMPLOYEES INTERNATIONAL 
UNION, AFL - CIO 

Party in Interest 


CROSS-EXCEPTIONS OF COLONIE HILL 
LTD. AND ARGUMENT THEREOF IN 
OPPOSITION TO DECISION AND ORDER 
OF ADMINISTRATIVE LAW JUDGE _ 

HYNES & I 
Attorneys . r 
Colonle Hill Ltd. 

25 Broadway 

New York, N. Y. 10004 






Employer's Cross-Exceptions and Argument 
to Decision and Order of Administrative 


in Opposition 
Law Judge 


S'l'A I'l.MKNT QF TMl CA Lli 


1 


‘The General Counsel issued a consolidated Complaint, 
allegedly based on charges filed by Mauro Squicciarini and 
James Staats, alleging that Colonie Hill, Ltd., hereinafter 
referred to as Respondent, violated Sections 8(a) (1) (2), 

and (3) of the Act. 

Hearings were held on December 17t.i and 18th, 1973 
before Administrative Law Judge George J. Bott and on Febru¬ 
ary 25, 1974 Administrative Law Judge Bott issued his decision 
in which he found the Respondent violated Sections 8(a) (1), 

(2) and (3) of the Act. 

It is respectfully submitted that the Board should 
reject and set aside the findings of fact, recommendations 
and conclusions of law of the Administrative Law Judge herein¬ 
after specifically referred to, inasmuch as said findings of 
fact are manifestly against the weight of rhe evidence adduced 
at the hearing, and that said conclusions of law are legally 
insufficient and without any factual basis in connection with 
the evidence adduced at the hearings; and further, that the 
recommendations of the Administrative Law Judge based upon 
said improper find! >gs of fact and insufficient conclusions 
of law are equally improper and in some instances grossly in 
excess of the relief sought in the Consolidated Complaint. 

Strung .‘xception is taken to the fillov/ing findings, 
conclusions and recommendations and it is respectfully sub 

* 1 - Rcfercr.c'.s In rein arc designated as foli o s 
The .’uiige's decision is di s ig »iud L, 

Ihc nuui«. r * >li >wing JO refers t » t: e l ' > 

L. n the lines t > wliien »vieivnce ••• • 
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mitted and urged that ihc Hoard sustain said exceptions and 
set aside the Administrative Law Judge's Order as outlined 
below. 

1. There is no evidence or testimony whatsoever 
that Squicciarini signed a ccro in Local 775, either before 
or after the Board election (JD 3, L. 25-27). 

2. Conlon's clear and uncontroverted testimony 

is that he was not an employee of the Respondent in December 
of 1972. However, there is no question that he was an 
employee of the Respondent wnen Respondent served its answer 
in November of 1973. Conlon testified that his job with 
the architect in December f 1972 did bring him in close 
contact with all employees at the job site. But, there is 
no evidence whatsoever that the architect or its employee, 

Conlon, wac an agent of the Respondent for any purposes in 
December of 1972. Thus, the Administrative Law Judge's con¬ 
clusion (JD 3, L. 44) that "Respondent was responsible for 
his statement about unions." is not only arbitrary and 
gratuitous, but is without any basis in law or fact whatso¬ 
ever. Moreover, Conlon has denied that he ever made such 
statements about unions. Moreover, it is submitted that 
the Administrative Law Judge's statement (JD 3, L. 38-39), 
that Conlon testified "that he did work for Respondent in 
December 1972 . . ." is wn>1ly erroneous, and perhaps a 
typeographica 1 error, iar Con] testimony was exactly 

to the contrary. 

3. Very strong .mu vehement exception is taken 
to the Administrative Law iudge'* findings and conclusions 

- 2 - 
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with respect to the effect which the Settlement Agreement of 
November, 1972 (General Counsel's Ex. #9) had upon the con¬ 
tractual relationship between the Respondent and Local 100 
both prior to the Settlement Agreament as well as after the 
election and certification of Local 100 in December of 1972. 
Ignoring completely the fundamental concepts in the law of 
contracts in respect of the parties intent to be bound by a 
course of conduct or even, indeed, by silence, he concluded 
that the "settlement agreement set aside the contract between 
respondent and Local 100." (JD 9, L. 1 and 2). However, the 
Administrative Law Judge went further and not only exceeded 
the bounds and limitations of his own office but ignored the 
fundamental precept that his decision must be confined to 
the evidence in the record before him. Thus, he stated 
(JD 9, L. 3-5, and L. 12-17) . . . "the contract was a fruit 
of repondent's unfair labor practices . . . (To] permit 
respondent and Local 100 to continue to enforce such a pro- 
vision after Local 100's certification when it had been de¬ 
clared to be of no force and effecc and a new agreement has 
not been signed would be to condone a continuation of the 
very unfair labor practices which the settlement agreement 
was designed to cure ..." 

Such statements by the Administrative Law Judge 
are grossly inappropriate and are not based on any evidence, 
«K>cumentary or otherwise, or testimony in the entire record 
of this matter. \''hc Administrative Law judge hail before him 
the Settlement Agreement entered into by respondent and 
Local 100 in November of 1972. That document speaks of 


* 
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allegations only, and allegations made by all parties agaln 3 t 
all other parties. Allegations do not make unfair labor 
practices. For the Administrative Law Judge to characterize 
the contract between Respondent and Local 100, as "a fruit 

O 

of respondent's unfair labor practices", goes beyond the 
evidence in the record of this matter and borders on miscon¬ 
duct and is certainly reversible erro~. 

Moreover, there is no evidence whatsoever for testi¬ 
mony of the parties to the Settlement Agreement concerning 
what, if any, are "the very unfair labor practices which the 
settlement agreement was designed to cure . . ." (JD 16 and 
17). 

Impressions or concepts in the mind of the Admini¬ 
strative Law Judge as to what "unfair labor practices" the 
Settlement Agreement was designed to cure, are totally con¬ 
jecture and personal opinions, and are not based on any 
evidence or testimony in the entire record. fact that 

t’*e Respondent and Local 100 did not, following the election 
&nd the Board's certification of Local 100, reduce any 

"agreement", to writing, is totally without significance. The 

■ « 

Administrative Law Judge cannot rewrite the parties' Settle¬ 
ment Agreement nor can he rewrite the prior contra t of 
March 4, 1972. Nor can he require a new written agreement 
to be executed where none of the exhibits or testimony con¬ 
tained such a requirement; and especially he cannot do so 
where the law of contracts does not require such written 
agreement. The Administrative Law Judge's ruling that the 
Settlement Agreement set aside the prior contract between 

- 4 - 
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Respondent and Local 100 is totally and wholly erroneous, 
and should be set aside by the Board. 

■ 4. Coni on testified that he first became employed 
by the respondent in or about March of 1973. He further testi¬ 
fied that in March of 1973, he met President O'Keefe of Local 
100 in the office of DeLillo and that DeLillo told Conlon, 
in the presence of O'Keefe, that "there was an agreement in 
effect and had been in effect . . . and that until a new 
agreement was . . . hammered out . . . the agreement that 
was in effect prior would continue in effect and that there 
would be a continuity under that old agreement," (JD 4, 

L. 43-46). The Administrative Law Judge then goes on to say 
'ID 4, L. 46- JD 5, L. 1-3), "I agree with the general coun¬ 
sel's contention that Conlon's hearsay testimony is of no 
probative value on the question of an existence of an agree¬ 
ment to extend the old contract, but in any case, even if it 
were credited, it would establish nothing more than in infor¬ 
mal understanding between O'Keefe and DeLillo, not binding 
on respondent's employees in the circumstances of this case. 
Such a statement by the Administrative Law Judge completely 

overlooks the very fundamental fact that the Respondent's 

0 

employees referred to had just overwhelmingly voted to have 

Local 100, and presumably, its President, Mr. O'Keefe, be 

» * 

their bargaining representative, with Respondent. 

However, even if the Administrative Law Judge at¬ 
tributes "no probative value" to Conlon's "hearsay 1 testimony, 
he apparently attributes great probative value to the double 
hearsay testimony of Squicciarini and Staats , that President 
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O'Keefe of Local lUU l old him that L'eLlilo had informed him 
that because ho no longer needed maintenance mechanics or 
boiler room engineers, he intended to K «y only the union 
scale for maintenance men and boiler room attendants . . 

(JD 5, L. 39-42). While it is recognized that the Administra- 
tive Law Judge may receive hearsay testimony and accord to it 
whatever weight he determines, it is submitted that some guide¬ 
lines concerning reasonableness must be required, and that in 
the instant illustration such guidelines have been exceeded. 

5. Sections E (Reducing the Pay of the Maintenance 

•4 

Department Employees) and F (Analysis and Conclusions, 1. Threat¬ 
ening Employees With Discharge if They Failed to Join Local 100) 
are further examples where the Administration Law Judge pro¬ 
ceeds upon the legally invalid assumption, as heretofore shown, 
that aftei certification of Local 100 in December of 1972, 
there was no contract, nor indeed, any substitive contractual 
understanding between the respondent and Local 100. Respondent 
has contended from the outset, and properly so, that by inform¬ 
ing its employees, in<luding maintenance men and maintenance 
mechanics, that they must join Local 100 or face discharge, 
Respondent was merely enforcing the union security provision 
in the March 4, 1972 ugrec;.wnt with I.oral 100. It is conceded 
to be sure, that such conversations could conceivably be con¬ 
strued as "threats' 1 , rather than merely advising employees of 
the facts of life utter certification occurred. However, it. 
is submitted that tin- entire record in these proceedings is 
bare of any evidence chut s iever that the statements allegedly 
made by Trockel c t. nt .it nr anyone else in a supervisory 
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capacity to Squicciarini or Staats or Eckert was made in the 
context of "a threat" rather than a mere disclosure to 
employees of the existence of the union security provision 
and the full purport of that provision. Thus, for the Admini¬ 
strative Law Judge to find that Respondent "solicited employ¬ 
ees to join Local 100 and threatened them with discharge if 
they did not." (JD 8, L. 1-2), is a gratuitous and tortured 
interpretation which is wholly unwarranted by any of tu- evi¬ 
dence in the record. 

6. Strong exception is taken to the Administrative 
Law Judge's finding (JD 8, L-32-35) that "the misreading of 
the settlement agreement is in the contention, in effect, 
that the union-security provision of the old contract was 
merely suspended or dormant prior to certification and was 
revived by the Board's certifica te." There has been no mis¬ 
reading of the Settlement Agreement by anyone except the 
Administrative Law Judge in his concluding, erroneously, mat 
the Settlement Agreement wholly and completely set aside, 
indeed, extinguished, the old contract of March A, 1972. 

Moreover, there is no contention by Respondent of anyorfe 
else, that the old contract was revived solely by the Board's 
certifying Local 100. What revived the old contract of 
March A, 1972, was the actions and course of conduct of the 
parties after certification , in full recognition of, and 
reliance upon, the provisions contained in the Settlement 
Agreement concerning such possible certification. And the 
course of conduct clearly demonstrated that both parties in¬ 
tended to restore the provisions of the old contract until n 
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new contract was to be negotiated in the Spring or Sumner 
of 1973. 

Thus, the Administrative Law Judge's findings and 
conclusions set forth at the top of Page 10 (JD 10, L. 1-7) 
that "no valid collective bargaining contract requiring union 
membership was in existence . . and that such fact "lent 
substantial support and assistance to Local 100 and inter¬ 
fered with, restrained, and coerced employees, all in viola¬ 
tion of Section 8(a), (1) (2) of the Act." are erroneous 
and should be set aside. 

7. The Administrative Law Judge's findings, in 
connection with the discharge Of Squicciarini, that Squicciarini, 
Staats, and Eckert, all refused to join Local 100, are wholly 
erroneous and totally without factual basis anywhere in the 
record. Squicciarini's testimony was simply that he felt 
that Local 30 or Local 775 could better represent the maintenance 
department. Staat's testimony was that when it was explained 
to him that he would have to join Local 100, he simply walked 
away. There is not one word of testimony in the record by 
either Staats, Squicciarini or Eckert, that they stated to 
anyone of Respondent's employees or agents that they refused 
to join Local 100. Indeed, the testimony of both Squicciarini 
and Staats is that they later attended union meetings with 
Local 100's President, Mr. O'Keefe. Such conduit would hardly 
indicate a refusal to join Local 100. Moreover, both 
Squicciarini and Staats testified tha. at one oi these meetings, 
O'Keefe suggested that the Respondent had iui 'heir pay rates 
because Respondent no longer needed skilled mechanics, and 
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O'Keefe suggested that in that case, they should refuse to 
perform skilled maintenance tasks when asked. When 
Squicciarini told supervisorsNeilson and Lockhart about 
O'Keefe's suggestion, they told him he would be fired on the 
spot if he complied with it (JD 10, L. 39-44). It is sub¬ 
mitted that Respondent's supervisors Neilson and Lockhart 
acted quite properly in informing Squicciarini that he would 
be dismissed if he followed O'Keefe's suggestion. Moreover, 
it is further submitted that if this suggestion was made by 
O'Keefe, and the Administrative Law Judge did find Squicciarini's 
testimony on this matter to be credible, then in spite of the 
warning of supervisors Neilson and Lockhart to Squicciarini 
concerning O'Keefe's suggestion, the seed was, nevertheless, 
planted in Squicciarini's mind, and that the slowdown in his 
work performance, testified to by Cabanas, Napolitano and 
Conlor., was no more and no less the carrying out by Squicciarini 
of the suggestion of O'Keefe. Thus, while a fair reading of 
the evidence supports the Respondent's contention that Squiciarini, 
in effect, slowed down on the job, the testimony is clear that 
he definitely slowed down on the job after the appointment of 
Lockhart as his supervisor. Thus, the discharge of Squicciarini 
was clearly for cause. The Administrative Law Judge's ruling 
(J7) 11, L. 7-8) that Squicciarini was terminated illegally 
because he was a troublesome threat to Local 100's continued 
representation of the maintenance department", is totally 
unwarranted and without any cvidenciary support in the record, 
an I part jcularly so in view of Squicciarini's own testimony 
concerning his attenoing Local 100's meetings with President 
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O' Keefe. 

11. The Administrative Law Judge's findings and 
conclusions that "respondent's action in regard to maintenance 
department s salaries was not motivated by economic considera— 
tlons, but was a reprisal because of the'maintenance depart¬ 
ment employees' opposition to Local 100 and their leanings 
toward another labor organization ..." was a violation of 
"Section 8(a) (1), (2), and (3) of the Act" (JD 11, L. 40-44) 
is totally without evidenciary basis in the record, inasmuch 
as there is not one word of testimony in the record that the 
maintenance department employees were opposed to Local 100. As 
has been previously pointed out, the only testimony on the sub¬ 
ject is by Squicciarini, who testified that he merely stated 
that he felt the maintenance employees would better be repre¬ 
sented by Local 30 or Local 775. Indeed, the record shows that 
all maintenance employees ultimately attended Local 100 union 
meetings. Moreover, the testimony of Napolltano and Conlon is 
clearly to the effect that the early Spring months are the worst 
time of year for the Respondent's business and that all of the 
reductions in pay and even layoffs occurred for these economic 
reasons. The general counsel offered absolutely no evidence what¬ 
soever to contradict or deny this testimony. It is, therefore, 
respectfully submitted that the Administrative Law Judge's ruling 
that Respondent's action in regard to maintenance department's sala¬ 
ries "was not motivated by economic considerations but was a repri¬ 
sal because of the maintenance department's employees' opposition to 
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Local 100," is totally without any foundation or basis by 
reason of any document or testimony contained in the record. 

Such a finding is clearly erroneous and manifestly against 
the weight of the evidence and should bo set aside by this 
Board. 

Respondent specifically takes exception to each 
and every recommendation set forth on Page 12 of the Admin¬ 
istrative Law Judge's decision under the heading "IV iriE 
REMEDY", for the reasons which follow in addition to the 
reasons hereinbefore specifically stated; 

Respondent excepts to the recommendation that 
Respondent be ordered to decease and desist from engaging 
in unfair labor practices, inasmuch as said alleged unfair 
labor practices were erroneously and improperly concluded 
by the Administrative Law Judge to have scemmed from the 
Settlement Agreement's purported "~etting aside" of the old 
contract with Local 100 of March 4, 1972. Such a conclusion, 
as heretofore pointed out, is totally without legal founda¬ 
tion and, accordingly, any recommendation based upon such 
findings must be set aside. 

Respondent specifically excepts to the reoommenda- 
tion that Squicciar.ini be offered immediate and full reinstate¬ 
ment to his former job or to a substantia 1ly equivalent posi¬ 
tion without prejudice to his seniority or other rights or 
privileges, inasmuch as his discharge was not discriminatory 
but was for cause. Respondent, for t r,»_ same reasons, further 
excepts to the further reconlinendatii>:i that P.espondent be 
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ordered to reimburse Squicciarini for any loss of pay he 
may have suffered as a result of his discharge. 

Respondent specifically excepts to the recommen¬ 
dation that employees Staats, Squicciatini and Eckert be 
made whole for losses suffered by reason of having their 
rates of pay "illegally reduced" by Respondent, inasmuch 
as these rates of pay were properly and legally reduced 
by Respondent because of distressed economic conditions 
of the Respondent's business at the time in question. 

Respondent specifically excepts to the recom¬ 
mendation, beginning at J.D. r 12, L. 24, "practical remedy" 
to have Respondent reimburse employees for any "dues, 
initiation fees or other monies they paid to Local 100 
from November 2, 1972, the date of the execution of the 
settlement agreement, to a date thirty days after the effec¬ 
tive date of the July 1973 contract, or the beginning of 
their employment, whichever is later, with interest", 
because such recommendation not only exceeds the remedies 
prayed for in the Consolidated Complaint, but such recom¬ 
mendation is again based on his primary erroneous conclusion, 
as has heretofore been pointed out, that the settlement 
agreement of November 1972 set aside, or extinguished, the 
old contract of March 4, 1972. 


& 
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Respondent specifically excepts to conclusions 
of law numbered 3, 4, 5 and 6, appearing at JD 13 and submits 
that a fair reading of the entire record of this hearing and 
a fair review of all the evidence submitted, shows that 
Respondent did not threaten employees with discharge unless 
they joined Local 100, that the discharge of Squicciarini 
was for cause and was not in violation of the Act; that reduc¬ 
ing the pay of Staats, Eckert, Squicciarini and other employees 
of the maintenance department was the result of distressed 
economic conditions of Respondent's business for that period 
of the year, and was not an unfair practice within the meaning 
of the Act. 

For the same reason Respondent specifically excepts 
to each of the items 1(a) through T(d) of the Administrative 
Law Judge's Cease and Desist Order commencing under the 
heading, "ORDER" on JD 13 and to Items 2(e) and 2(f) of the 
said Cease and Desist Order appearing on JD 14-15 for the 
reasons that, as hereinbefore stated, there is absolutely 
no evidence in the record that the Respondent at any time 
(a) contributed support and assistance to Local 100 or any 
other labor organization; (b) that Respondent has, did, or 
cuntinues to discharge employees or discriminate against them 
because of their union activities; (c) that Respondent reduced 
the pay of employees herein because they opposed Local 100 
or desired another labor organization to represent them; 

(d) that Respondent interfered with, restrained or coerced 
employees in their exercise of their rights guaranteed in 
Section 7 o. ihe Act, except to the extent that such rights 
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may be affected by jii agreement requiring membership in a 
labor organization as a condition of employment, as authorized 
in Section 8(a) 3 of the Act. 

Respondent specifically excepts to the Items 2(a), 
(b)» (c). (e), and tf) of the said Cease 'and Desist Order 
appearing on JD 14-13 for the reasons that: (a) Squicciarini 
was discharged for cause and is not entitled to recover any 
loss of pay he may have suffered thereby; (b) the reduction 
in the pay of Squicciarini, Staats, and Eckert and any other 
employees in the maintenance department was proper and was 
made for economic reasons brought about by the reduction in 
Respondent's business in the Spring of 1973, and further, 
that an> payment to any employee other than Squicciarini, 

Staats and Eckert, goes beyond the scope of the Consolidated 
Complaint in this matter and is, accordingly, improper and is 

i 

a remedy which has not been sought in this proceeding; (e) 
that the notice marked "Appendix" be set aside and that 
Respondent not be required to post said notice inasmuch as 
the provisions thereof relate to the erroneous conclusion 
of the Administrative Law Judge that Respondent did engage 
in unfair labor practices, »hich conclusion is clearly not ^ 
warranted by the evidence in chic record. 

COn'CLUS ion 

Accordingly, it is urged that the decision, findings, 
recommendations and ordc-r >f the Ad.uinist ra tive Law Judge 
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should be set aside and reversed oy the v.»urd t and an 
appropriate Board Order be issued consistent with sa^c ex¬ 
ceptions contained herein. 

Dated: New York, N.Y. 

April 19, 1074 

Respectfully submitted, 

IIYXi-S L blAMuO 
Attorneys for Resoondent 
Colonie Hill Ltd. 

25 Lrc.adw^v 

new York, N. Y. IJCC’4 

TO: John C. Iruesdala 

Executive Secretary 

National l.abor Relations IL.arrl 

Washington, D.C. 20570 

Steven Fish 

Counsel for tue General Counsel 
National La'ocr Relations Board 
Region 29 
16 Court Street 
Brooklyn, New York 112 h1 

Mauro Squicciarini 

8 Caynor Avenue 

Nesconset, Nev York illi/’ 

James Staats 

2944 Lakebrooke Circle, Apt. 

Lansdowne, lairyiand 41277 

Local IOC Service Ztu.i. ,>yee.-> 

Int*1 Union, ALF-CiC 
549 Broadway 
Massapequa, New. Yoxv. 

William Pitussy 
549 Broadway 
Massapequa, New , _,rk 


I 


BOARD'S DECISION AND ORDER 


212 NLRB No. 1U 


I>—8839 

Hauppauge, N.Y. 


UNITED STATES OF AJCHICA 
BEFORE THE NATIONAL LABOR RELATIONS BOARD 


COLON IE HILL LTD. 


MAUBO SQUICCIARIN1, an Individual 


JAMES STAATS, an Individual 


Caaa 29—CA—3457 
Caae 29—CA—3462 


DECISION AND ORDER 


Qa February 25, 1974, Administrative Law Judga Gaorga J. Bott Issued the 
attached Decision In this proceeding. Thereafter, the General Counsel filed 


exceptions and a supporting brief, and Respondent filed cross-exceptions and 
a supporting brief. 

Pursuant to the provisions of Section 3(b) of the National Labor Relations 
Act, as aaended, the National Labor Relations Board has delegated Its authority 


Act, as aaended, the National Labor Relations Board has delegated Its author It; 
in this proceeding to a three-merf>er panel. 

_ u 

The Board has considered the record and the attached Decision in light 
of the exceptions and briefs and has decided to affirm the rulings, findings,^ 


U bocal 100 Service E^loyees International Union, AFL—CIO, appeared at the 
hearing as Party In Interest. 

U In sec. Ill, B, of his Decision, the Administrative Law Judge referred to 
Mauro Squlcclarinl's having signed an authorisation card on behalf of Local 
775. He dearly meant to refer to Operating Engineers Local 30, and we hereby 
correct the inadvertent error. 


212 NLRB No. 1!4 
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3/ 

and conclusions of the Administrative Law Judge and to adopt his recommended 
Order, as modified below. 

The Administrative Law Judge concluded that Respondent violated Section 

8(a)(1) and (2) by threatening employees with discharge unless they joined Local 

100 Service Employees International Union^ AFL—CIO (hereafter Local 100), and 

also violated Section 8(a)(1), (2), and (3) by discriminatory discharging and 

*/ 

refusing to reinstate Mauro Squicdarlnl and by reducing the pay of maintenance 
department employees. Respondent excepted to each of these conclusions. Ue find 
merit only in its exception as to the reduction in pay. 

It is undisputed that in April 1973 and the months following. Respondent 
was experiencing severe financial difficulties which resulted in its laying off 
well over 100 employees, approximately one-fourth of the total employee complement, 
during that period. The layoffs did not affect the maintenance employees. Rather, 
during April Respondent reduced their pay, beginning with that of Lockhart, the 
department supervisor, which was cut from $360 to $300 per week. Shortly afterwards. 


the pay of the other maintenance employees, Srulcclarlnl, Staats, Eckert, and 

3/ In concluding that Respondent violated Sec. 8(a)(2) of the Act by continuing 
to enforce the union-security provisions of a contract which it had promised, 
pursuant to an Informal settlement agreement of November 1972, to cease 
enforcing, the Administrative Lav Judge characterized the contract as having 
been "the fruit of Respondent's [presettlement] unfair labor practices," and 
stated that to permit continued enforcement of it "would be to condone a 
continuation of the very unfair labot practices which the settlement agreement 
was designed to cure • • • ." Since the complaint did not allege that any 
pr*»«ttlement conduct by Respondent was unlawful and the lawfulness of that 
conduct was not litigated, it is lnproper to conclude from the mere fact that 
Respondent executed a settlement agreement that its presettlement conduct was 
unlawful. Ue therefore do not rely on the above observations of the 
Administrative Imw Judge in adopting his finding that Respondent violated Sec. 
8(a)(2). 

U] Although the Administrative Law Judge found that Respondent unlawfully 

discharged Mauro Squlcciarinl and ordered it to post a notice that it would 
reinstate him to his former or a substantially equivalent position, he 
inadvertently failed to Include in his Order a provision as to Squicciarini's 
reinstatement. The General Counsel excepted to this omission, and we shall 
correct the recommended Order accordingly. 
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Cabanas, was uniformly reduced to $4.10 an hour. Respondent contends that, as 
Walter ConIon, a high managerial official, testified, the pay reductlona were 


Implemented to ameliorate Respondent'a deteriorating financial condition. 


The circumstances surrounding the pay reductlona support Respondent's 

contention. Their timing strongly Indicates that an economic motive underlay 

them, since they were coincident with a general layoff and severe financial 

£/ 

problems. Most Importantly, the reductlona affected all maintenance employees, 

y 

including those who were Indisputably Respondent's partisans. While, as the 
Administrative Law Judge seems to Imply, Respondent could conceivably have 
effected economies In maintenance by a layoff, we see no reason to infer that the 
choice of a wage reduction rather than a layoff evidenced either a discriminatory 
motive or a lack of concern about a need to reduce maintenance expenses. We also 

note that, consistent with Respondent's asserted defense, when the cuts were made, 

7/ 

Conion was told they were required because of Respondent's financial condition. 

The only direct evidence of unlawful motivation for the pay reductions Is 
Squlcciarlni's statement, which the Administrative Law Judge credited, that 

5/ The Administrative Law Judge found the timing of the cuts to be a significant 
indicator of unlawful motive because one employee affected, Staats, had in the 
previous month refused to Join Local 100. The record does not Indicate that 
Staats refused to Join, but only that he failed to Join Local 100 at the Instant 
he was told he would have to Join. He Joined Local 100 later, attended at least 
one Local 100 meeting, an act which was not required of him, and there is no 
evidence he had not Joined Local 100 by the time the cuts were made. 

6 / Respondent cut the pay of Lockhart substantially, yet It had only 2 months 
before made him department supervisor In preference to Squicclarlni. It also 
7 / ° f Cabana9 » a rel * t ive of Walter Conlon, a high management official. 

1J The Administrative Law Judge found that the asserted economic basis for the 
cuts conflicted with a statement which Squicclarlni testified Local 100's 
president, 0 Keefe, had attributed to Respondent's president; namely, that the 
wage reductions were instituted because Respondent no longer needed skilled 
mechanics. Squlcciarlni's testimony In this regard was plainly hearsay and is 
of no substantial probative value. 
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Respondent's personnel director, Troeckel, told hin that Staats' end Eckert's 
salaries were reduced because they were against Local 100. That statement, however, 
la Inconsistent with virtually all other record evidence. There is no evidence 
that Staats or Eckert opposed Local 100 at the tine the cuts occurred, and, what 
is more significant, neither was singled out for a pay reduction or otherwise 
treated differently from other maintenance department employees. In view of these 
facts, we are not persuaded that the reduction of Statin' and Eckert's pay was 
discrlmlnatorlly motivated, nor that of other maintenance engiloyees. Since there 
la Insufficient record evidence to support the finding that the reduction of the 
maintenance employees' pay was anything but economically motivated, we shall 
dismiss the co^lalnt allegation as to It. 

ORDER 

Pursuant to Section 10(c) of the National Labor Relations Act, as amended, 
the National Labor Relations Board hereby adopts as Its Order the recommended 
Order of the Administrative Law Judge, as modified below, and hereby orders that 
Respondent, Colonie Hill Ltd., Hauppauge, New York, its officers, agents, 
successors, and assigns, shall take the action set forth in the said recommended 
Order as so modified: 

1. Delete paragraphs 1(c) and 2(b), and reletter the remaining paragraphs 
accordingly. 

2. Substitute the following for parsgraph 2(a): 

"(a) Offer llauro Squicciarlnl Immediate and full reinstatement *o his 
former position or, if it is not available, to * substantially equivalent 
position, without prejudice to his seniority and other rights and privilege^ and 
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■■ke hi* whole for any loss of pay suffered as a result of the discrimination 


against him.” 

3. Substitute the attached notice 
notice. 

Dated, Washington, D.C. ( 


(SEAL) 


for the Administrative Law Judge's 

m 


Edward B. Miller, 

Chairman 

John H. Fanning, 

Member 

Ralph E. Kennedy, 

Member 


NATIONAL LABOR RELATIONS BOARD 
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APPENDIX 

NOTICE TO ETtPLOYEES 

Posted by Order of the 
National Labor Relations Board 
An Agency of the United States Government 

WE WILL NOT discharge employees or otherwise discriminate 
against them because of their union or other concerted activities. 

WE WILL NOT in any other manner Interfere with, restrain, or 
coerce enployees in the exercise of their rights guaranteed in 
Section 7 of the National Labor Relations Act, as amended, except 
to the extent that such rights may be affected by an agreement 
requiring met&ershlp in a labor organization as a condition of 
enployment as authorized in Section 8(a)(3) of the Act. 

WE WILL offer Mauro Squlcclarlnl imnedlate and full reinstatement 
to his former position or, if it is not available, to a substantially 
equivalent position, without prejudice to his seniority and other 
rights and privileges,and make him whole for any loss of pay suffered 
as a result of the discrimination against him. 

WE WILL relnburse all present and former eoployees for any 
dues, initiation fees, or other moneys they were required to pay 
to Local 100 from Novenfcer 2, 1972, to August 1973, which was 
the period during idilch we were not permitted to enforce the union- 
security provision of the March 4, 1972, contract we had with Local 
100 because it had been set aside under the term of a settlemnt 
agreement with the National Labor Relations Board. 

COLONIE HILL LTD 
(Employer) 

Dated _ By ____ 

(Rep resentatlve) (Title) 


This is an official notice and must not be defaced by anyone. 

This notice mist remain posted for 60 consecutive days from the date of 
posting and must not be altered, defaced, or covered by any other material. 

Any questions concerning this notice or conpllance with its provisions 
may be directed to the Board's Office, 16 Court Street, Fourth Floor, Brooklyn, 
New York 11241, Telephone 212—596—3535. 





